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The L.au Office Of Richard Allen f]ayliri reslperJtfull l, ' requests

pennission to t-rle tl ie attached Arnrcus L'uriae llrief'. 
' l 'his 

brief'supports

 GOLDSMITH. Defe:ndant and Appellant.

The applicant has expertise in thtl issues 1.,0 be clecided and was

counsel of record f or  KI-IALED, Deterrdant and Appellant in

People v,  Kl tu led (2010) n86 Cal .App.4th Supp,  l .  Appl icant  has c losel-v

tol iorved the case at bar and has read anci is fanri l iar,,r ' i th the briefs.

Applicant believes that additional briefingl and argument on these points

wil l  be helpf ir l  to the Court.  For these rea:sons, appl icant asks this Court to

pcnnit the t l l ing o1-the attached bnef.

No part)'or an\ counsel to a partv lo thu; aptrleal has rnade any

tttottetarl contribution intended to fund the prel)aration or submission of the

pl'oposed atricus brief. No person or enlitv othor than amicus curiae, its

mettrbers. artd its counsel made anv lnoneteil '1'contribution intended to fund

the preparatir)n or subrnission of the proposed alnicu:s brief.

The l-au Oft lce ot 'Patr ick 
- l ' ,  

Santos has assiLstr:d appl icant in the

fonnatting of'this request. but the opini,cnls ancl legerl ernall 'sis contained in

the proposed amicus brief are solel) '  the applicu.nt 's.
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BRIEF OF AMICIIS CtllFtIAI!
THE LAW OFFICE OF RICH,ARDi/\LLI]N BAYLIS

[. THE TRIAL COURT IMPROPBRLY
ADMITTED EVIDENCE THA'T L,A(]]I.(ED
FOUNDATION AND WAS NOT
AUTHENTICATED

A. The Photographs And Vidreo Were Not Admissible

Due To The People's Fai lure To z{,uthei l t icate The

Evidence.

People t, .l lbet't Jerorne Bet:A'le.r,,.lr 185 (-lal.lr.pp.4th 509 addresses

the issue of authentication of digital photc'grapltrs. J'h,e Court tn Beckellt

br ings Peopl,, ' t ,  t)oggett ( .1948) 3S Cal.r\pp.2d 405" and F'eople v. Bowle)'

(1963) 59 Cai .2d 885.  in to the 21" century.  A p l rotopl raph iLs a wr i t ing and

authenticatior-r is required before it can be admitted int.o evidence. (BeckleT',

sLtprct at 51-l) ln l9-18 and 1963 rvhen L)tt,!,i1ett ,ttd B,cwlev rvere decided. in

ordcr for onc to manipulate photographic imag,:s ancll movies one would

have to possess the equipment (i.e, speciall c:ame:ras, dark room. equipment

and chemicals)and ski l ls to do u'hat was at the t ime consi,Cered ' ' t r ick

photggrapht ." 
'fhis g as especialll diffic:r-rlt u,it[ lrlro'r, ' ine p,ictures (video).

In Doggett a photograph)'expefi testitlrsd that ttre photo that was admitted

u as t'tot a coltlposite and had not beetl 1'al.ect. T[re co:urt tn Beckely stated:

"Such erpert testimonv is ever:I nlore critical toda1" to
pre\ ent the adrnission of manipulaled ilnages' than it
\ ,vas rvhen Doggeft and Bow'let;were decided... . ,  Indeed.
u'ith the advent Of conrputer softlvare progralrls such as
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Adobe Photoshop "it does ltot ir lrva,n.-s; take skil l ,

erper ience. or even cognizancre lo al ter a digi ta l  photo."

(Parr1 . Digital Manipulation a rrd P'hotographic

Evidence. Defrauding l'he Courls One Tho'usandl Words
At  A  T ime  (2009)  2009 .1 . t - .  l ' ech . l l  Po l ' ' ,  17 : i .  183 . )

Er en the l\ttornel' (ienr.:ral recofmizes the

untrllst\r orthiness of irnages dowtrloade,cl fiom the

intertret. quoting the cout't's \\,'arnillg in S,r. Clair v.

Joltttrtt"s O),str.r & Slvimp,, Inc'.(Si.D.T e:x .1999) 76

F.Supp.2d 113.715 that ' " fa ]ny 'gne can put  an-v th ing on

the lnternet. No rvebsite is mLonitored fbr itcrcur?cy and

notlt ing contained therein is unrler oath or e\, 'el l subject

to independent verif ication ao:;ent unrlerl-Ving

docr-rmentation. More,over. the Lourt holds rro i. l lusions

that hackers can adulterate the: content ol. ant' rvebsite

tiour air-r '  location at an)' t ime,"'

(Becklq:  at  5 l+-5 i  6.  )

The ltrintouts of the photos etc" in these cases are plresumed to be an

accurate representation of the data stored on th: computer, (Evid. Code $$

1552. 1553 i  "The issue. horvever. \ \ 'a: i  nrct lvht:ther the computer's printer

cor-rlci be trustcd to reliablr orint out wi:rs,on the: corn'putier's screen or stored

on solne site but uhetherths qcrntent o1 vr,hat \\ ' i ts onr the site rvas reliable."

(Beckter-, supt 'u at 5l7) Such is thie situal. ion [; :re.Ale the images

presented here reliable reproductir:rns of the images tthat pttssed through the

lens and stnrck the irnase sensor? Are tthc, data pre:;e:nted here reliable

reproductiorrs of'the intormation ltathererl bl, tl re colnputers? Has any of it

been alterecl since the t iure of al leged violal ion'r 'Do the Pt:ople have witness

lvho can autl-lenticate the r.r'rit ings'J

The Appel late Divis ion

of the eff-ects of Er id. Code $$

tn Golalsr,:itlt took an extre:tnely broad view

l : ; - i2 arrd 1553 Sihi le i t  is t rue that a



machine cannot make a statement" it is a.ls,c trut: that machines. such as

col 'nputers (as rrel l  as human beings)can make orrors, .  F:r ,en more

important. data such as digital photographs and., ' ideo can be altered

through mistake'. nralfunction or malfeasance. Irrlr exilrnple,: A person could

use an\r one of-t l-rc readil.v availa.ble photo-editing proflrams to make an

altered version o1'a digital photograph. t.")nce this, drgirtal pfrotograph is

stored on a colnprLtter. i t can be prirrted. I-rviclent:r;: Cod,: $1:t53 only creates

the presulnpticln that the cornputer and printer correctlv converted the

altered and storect digital data to a photograph ()11 pape:r. $1553 does not

crcate a presunrl,rt ion that the photograph printecl is an accltrate

representation o1' the original unaltered phctograrph.

Digital ph,otoeraphs can be corrupted due: to a s;oft\\'are error or

perhaps b) 'a hacl ier or disgrunt ied emplo,y 'ee al ter ing: data on the

colnputer 's s lorage rnedia.  This is exact l r  rvh1,.  in the absence of awitness

w'htt took the phc,tograph or sonlecrne rviltt perslrnal l;nor,vledge of what it

depicts.  a photograph such as those pror lur:ed b, l  the R.edFlex s,vstem,

recluire the testirnttnr of a compute)r or photographv e.rpert to provide

testit lonl indicating that the photc'graph r;vas e;<arnined and found to be

authent ic and not taked. lnr ,est i ; :ator Young rval ;  not such;&n eXport .

Ultinratelr ' . al l Inrestigator Young \vas ab,le to l.,;:sti$, 'tc, r l ' ,elS that the

photographs appeared to be of the t),pe prr:rduce ,1 b-"- the: citty of Inglewood's



photo enforcernent contractor. Redl:rlex. N,one c,f 'rvhat R.edlSlex told him

abotrt how' the sr steu-l \\'orks or an-v clf tfre r;itation spe:ci:hc facts were

verit led as being itccurate by' Invesl. igator 
' 'r 'oung. 

Perhaps Investigator

Young's test inr()n\  nas suff ic ient tc l  estabr l ish t lu l t  the'  wr i t ings

(photographs) uere uhat they'purported to be: t.hat is. p)hotographs

produced bl, 'Redirler. Hou'ever., that alone is nrlt sufl icient to authenticate

thertt or the data trar infonnation as an accurate repres()r ' lLtation of what

occurred at the intersect ion at  the trme c,1 ' the appel lant ' : ;  a l leged red l ight

v io la t ion.

B.  The People 's  Ev i 'dence As 
' Io  

The Date And T ime

Of The Al leged Violat ion, And l - ,ength Of I 'he Yel low

Light Were Admit ted hn Spite O1[ 'T 'he People's Fai lure To

Lay A Foundat ion For 
' Ihe 

Adnrissibi l i i ty Of l lhe

Ev idence.

fhe t) 'pe ot'courputer -qerlerated date anc time iLnformation at issue

here is readilr di:;t inguishable trorl that ltresentt:d in l 'e'op,le v. Hawkins

(2002) 98 Cal.Aprp.- l th l -128 in that the date ancl  t i rne'  informat ion contained

in the "data bar" of the Redflex digrital inra-ees. i:; not rnerelv a print-out of

the cotnputer's internal operations as they'were tn l l tnu,bin,s. The Witness's

testintoltv indicatcs that he had no indeperrdent persc)nal knor.vledge as to

the date and tirne o1'the alleged violation. nor h:rd he r, 'e:rif iLed that any of the

citation specific lircts contained in the data bar,,r'as c0n'ect. Thus

- 4 -



authentication of'the date. tirne. length of l iellorv phas;e and length of time

the light is alleged to have been red rnust be sutrject tr: the anal,vsis for

proof of authentic i tr  presente d rn FIawk,;n,st.

In People t' Khalerl the court founcl that clocur:nents, photographs

and I ideo obtained through the use of an a"utomarted e:nf,rrcement system

were not admissible based solel. '  on the test imorry of er pol ice off icer, where

all of the evideilcrl at issue \\'as providecl by a pr:ivate company that

contracts rvith thc'Citr.to obtain. store ancl retri,3ve thie: €:vi(lence for use in

coLrrt. Khaled at :;-6 The facts. t:vidence presenled a1 'iri ial. and issues

presented on appeal are nearlv ir1entical to thost: presenled in Khaled.

In order t'c'r the evidence to have been properl'v admitted at trial in

this case" each erli ibit and ail of'the testimorlv rnust have been either direct

testinron\ of a ri itness u'ith pers,onal knowle:dgt: of ttre .lacts to r,vhich he

testitled: or. adn-rissible er,' idence fi:rr u'hich u O'r,rO., ftrundation could be

laid and sufficient authentication prov icilecl.

-l 'he 
intonration contained in the ",Cata bar' ' irrcluded as part of the

photographs procluced bv Redfl,3x, in aclclit ion t,r the photographs

thernselves" lackeci suftlcient founrJation, s;uch that the 
-t'rial 

Court should

not hare adrnittcd thern into evidence. Investigzrtor \ '.ou.ng did not testifu as

to har ing personal knovvledge of the f'ai:ts stater:l on the data bar. and all of

the violation speciflc facts stated thereirr \rv'er€ outsidre his personal



knorvledge. most irnportantll, '. the clate ancl tirne; <lf th,t: allel;ed violation and

the length of the r ellorl,phase. l 'he rvitnLess failed to provicle a foundation

for the adrnissibilit l o1'the intbrmation r;ontainc,d in th.e dar[a bar.

Additionally'. the daita was preparred b1' lte,Cllex :in contemprlation of

l i t igation. and as such fai ls to rneet the irrd' icia ol i  trust '*orthiness prong of

either the business records or offlcial recor:ds er<cepti,on to the hearsay rule.

(Khalecl, id. at 8)

ln this casc. as in Khalea'. ttre Officer dirl not prc,vicle sufficient

evidence as to th,, ' i inte in question. the m,i: thod,l f  retr ie,val of the

photographs. r-rr that the photographs or 1he vid,:ro \l ieire a "'reasonable

representation ol u'hat i t  is al legled to prtrtra\ ' . . . ' " ' ( , .K,| ' tQ,led, id. at 5)

Therelore. the photographs and virJeo shcluld nr:,t httve been admitted into

evidence due to tirc u itnesses firi lure to eritablis h a f<rr.rndation for the

docunlents and thc information containe'cl in tht:rn. A,trsent the Officer

la,-r ing a proper l 'or-rndation for the data barr information hirnself. the

People's Erl i ibi t  n as inadrnissible' .  (Evidence (. lode $103(a) .

At Goldsnrith's tr ial .  that e'v ' idence fbl l  slhort r: l f  being admissible

basecl on the fact that the evidence \\'as not autllenticitted tr1' a competent

witncss u'ith thc knon lecige anrJ expertise to pr,Jvide: testirnony proving that

the citation spccitic intormation in the data bar rvas accurilte and what it

purported to be.

- 6 -



II. CONCLLlSION

The Citr of Inele\,1'ood has undertalken trl operate: several automated

enforcetnent svsterns. Hor,r,'ever. in order t,o pros,;fcute these cases, they must

be held accountable tr-r come into c,lrurt rri ith adrnissib'le evidence of the

alle-eed violatiot'ts,. ernd cornpliar:rce with thLe ena.bling stertutes. For several

years no\\'. the cities u,hich operate auto,lnated t:rrforcemenI systems have

beerr enloving thc: benefl t  of produr; ing :tpeciou:; evidence in order to

convict thousancl:; ofpro per defendant:;. 
-l 

hey and ttle trial courts have

been getting &\\ a'r n ith play ing fast and loose vvith the rules of evidence.

Houer er. rvhen a, defendant unclertakes to hold the People accountable to

follori the rules anci nroduce adrnir;sible, evirlenc:e. the coutts should do their

part and require that the evidence proffi:red b-v :ihe People rneets the

standards of aduri>sibilitv under the lar.r'. 
'l"he 

fa.r;ts th,ti.t these are infraction

cases or that the citics andror thr: carnera contractors claim some safetl '

beneli t  cannot. iurst i f j  al lor,r ' ing the People and the courts to appl1, 'a lolver

standard of prool. or a departure ftlrnr tlhe El'idt:nce CorJe. in orderto

achier e conr.' icti()ns n'rore easilr'. T'his C-or.rrt shrluld I'€:\'orsr3 the conviction.
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